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In This Issue

In this first issue of the
McGraw Wentworth Benefit
Advisor for 2012, we examine
the impact of how benefit
coverage is handled for leaves
of absence and severance
situations. Employers can
create significant liability if
they commit to coverage
extensions without carrier
approval.

For the new year, it may make
sense to review your leave of
absence or severance policies
to make sure you are not
committing to coverage when
the carrier may not be obli-
gated to accept liability.

We welcome your comments
and suggestions regarding
this issue of our technical
bulletin. For more informa-
tion on this Benefit Advisor,
please contact your Account
Manager or visit the McGraw
Wentworth web site at
www.mcgrawwentworth.com.

Almost all employers allow employ-
ees to take leaves of absence. Some
are mandated by law, such as FMLA
leaves. Others may be permitted by
an organization’s internal policy, such
as personal leaves. All employers
should formulate a comprehensive
leave of ab-
sence policy
that addresses
specific leave
situations and
how benefits
are handled
during those
various leaves.

Leave policies
that allow for
health coverage continuation must be
reasonable. It is critically important
that employers communicate their
leave policies to their insurance car-
riers and stop loss vendors. Although
insurance and stop loss carriers must
allow coverage to continue as re-
quired by COBRA, they may not want
to accept the risk for any additional
coverage during a leave not mandated
under federal or state law. If an em-
ployer allows for an extended period
of coverage, but the carrier is unwill-
ing to cover the individual during that
time, then the employer could become
liable for any medical expenses in-
curred during that extension.

Employers often face the same situa-
tion with severance agreements. Any
time covered beyond the normal
COBRA continuation period should be
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approved in advance by your carri-
ers. This is important even if your
plan is self-funded. If your stop loss
carrier refuses to acknowledge the
entire coverage period allotted by a
severance agreement, then your or-
ganization may be liable for any stop
loss claims in-
curred by the in-
dividual during
the extended
coverage pe-
riod.

Employers
should occa-
sionally exam-
ine their leave
and severance
In particular, the assur-

policies.
ances made to continue coverage
during those leaves should be re-
viewed to ensure that these commit-
ments will be honored by your car-
riers.

This Advisor will discuss specific
leaves and severance situations and
the concerns about continuing cov-
erage:

e FMLA Leaves

e USERRA Leaves

e Workers Compensation Absences
e Personal Leaves or Sabbaticals

e Severance Agreements
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Leave of absence policies will of-
ten address sick time and other
short-term leaves, such as jury duty
or bereavement leave. Due to their
brevity, these situations do not
necessarily cause concern for ben-
efits. Thus, this Advisor is focused
on longer-term leave situations,
where there is a potential liability
for committing to benefit cover-
age that a carrier may not agree
to extend.

FMLA Leaves

EMLA applies to employers with
50 or more employees within a 75-
mile radius. If any location has
fewer than 50 people employed
within a 75-mile radius, FMLA does
not apply to that location.

FMLA requires
employers both
to protect the
employee’s job
and to extend
health benefits
during an ap-
proved FMLA
leave. However,
employers can
require employees to pay the same
contributions as active employees
in order to continue health cover-
age during the leave.

EMLA leave is permitted only to
eligible employees in specific situ-
ations:

e For an employee’s own
serious health condition.

e For the serious health
condition of an immediate
family member, including a
dependent child, spouse or
parent. Leave must be taken
for the employee to provide
care for the family member.

e For the birth or adoption of
the employee’s child.

e For any “qualifying exigency”
caused by the active military
duty or a call to active duty
status of the employee’s
spouse, child or parent.

e To care for a covered service
member with a serious illness
or injury. The service member
must be the employee’s
spouse, child, parent or next
of kin.

Leave is permitted for up to 12
weeks if requested due to a serious
health condition, or for parental
bonding time following the birth
or adoption of a child. If the rea-
son is a qualifying exigency related
to military duty, 12 weeks is also
permitted. However, for military
caregiver leave, a total of 26 weeks
is allowed.

Please note that
an eligible em-
ployee is lim-
ited to no more
than a total of
26 weeks of
leave for any
FMLA-qualify-
ing reason dur-
ing a single 12-month period, as
determined by the employer. But
unless an employee needs to care
for a covered service member, he
or she is limited to a combined 12
weeks for all other qualifying rea-
sons during the 12-month period.

Depending on the circumstances,
FMLA leave may be taken on an in-
termittent basis.

More details on FMLA can be found
in our Benefit Advisor and Special
Alert at http://www.mcwent.com/
Benefit Advisor/2009/
BA Issue 1.pdf and http://
www.mcgrawwentworth.com/
Special Alert/2009/
Special Alert Issue 9.pdf.

From a health plan standpoint, car-
riers recognize the need to extend
coverage during an FMLA leave.
Coverage needs to be continued
only if the employee and any eli-
gible dependents are covered on
the day prior to the beginning of
the employee’s FMLA leave. Em-
ployees can choose whether or not
to maintain coverage during the
EMLA leave.

If an employee chooses not to con-
tinue coverage, it must be rein-
stated when the employee returns
to active work at the end of an
FMLA-approved leave. COBRA
should be offered if an employee
fails to return from an FMLA leave,
and the qualifying event date is
the day an employee fails to re-
turn from the leave. COBRA is ex-
tended from that date for the ini-
tial 18-month continuation period.
This is one of the few situations
where there can be a gap between
active and COBRA coverage.

Health benefits are considered
medical, dental and vision cover-
age; FMLA does not require an em-
ployer to extend life, disability or
other coverage during a leave pe-
riod. However, some employers
may choose, for administrative rea-
sons, to extend life coverage dur-
ing an FMLA leave. It is a low-cost
benefit, and it is often easier to
continue coverage than to termi-
nate and later reinstate it. But
employers that want to take this
approach should first ensure that
their life contract permits cover-
age to be extended during the
EMLA leave.

Continued on Page 3




Employers should proceed with
caution when it comes to disabil-
ity coverage. First, if an employee
is on an FMLA leave due to his or
her own serious health condition,
the employee may be eligible for
benefits if he or she was covered
as of the date of disability. Dis-
ability carriers are generally reluc-
tant to extend coverage to employ-
ees that are not actively working.

Some organizations get confused
about how FMLA and short term
disability coordinate. Simply put,
they don't, because they serve dif-
ferent purposes. FMLA protects the
employee’s job and allows health
benefits to continue. Short term
disability provides income replace-
ment when an individual is unable
to work because of a disabling con-
dition. FMLA and most short term
disability plans have different defi-
nitions of disability for qualifica-
tion purposes.

For example, for an FMLA leave to
be approved, time off is needed
for a “serious health condition.”
Short term disability plans gener-
ally require that an employee be
unable to perform the normal du-
ties of his or her job as a result of
a diagnosed medical condition.

The employer must administer the
short term disability plan and FMLA
leave separately. In some cases,
short term disability benefits may
end while FMLA is still available,
as is frequently the case for ma-
ternity leave. FMLA allows 12
weeks of leave time for the birth
of a child, but short term disabil-
ity plans commonly cover six
weeks of leave following delivery.
If an employee wants to take a full
12 weeks for the birth of a child,
short term disability income ben-
efits may only be payable for six
weeks. But the employer must still
protect the job and extend health

benefits for the entire 12 weeks al-
lowed by the FMLA.

In many cases, an individual may
qualify for both FMLA leave and
short term disability benefits. In
these cases, the FMLA leave and
short term disability benefits will
run concurrently. In some cases,
an individual
may qualify
only for FMLA.

Finally, employ-
ers should be
cautious about
extending cov-
erage beyond
the FMLA pe-
riod. Any ex-
tension of health coverage beyond
the norm must be approved by
your carriers. An employer could
easily extend coverage by paying
for COBRA coverage on behalf of
an employee. In this case, COBRA
would start at the required time (i.e.
when the employee fails to return
from leave). The employer does
not run the risk of assuming po-
tential liability because carriers
must comply with the FMLA and
COBRA requirements.

USERRA Leaves

The Uniformed Services Employ-
ment and Reemployment Rights Act
(USERRA) prohibits discrimination
in reemployment, retention, or any
other employment-based benefit.
It also protects employment privi-
leges and benefits for employees
called to “active duty in the uni-
form services.” When an employee
completes active duty and returns
within the applicable timeframe,
the employer must offer the em-
ployee his or her previous position.
They must also reinstate all em-
ployee benefits as if the employee
had never left.
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USERRA also contains obligations
to extend health plan coverage to
any service member called to ac-
tive duty. Please note that an
employer’s obligation to offer CO-
BRA is not nullified by the USERRA
continuation requirements. Em-
ployers need to extend both op-
tions to the service member and al-
low the indi-
vidual to choose
which continua-
tion  option
makes the most
sense. In some
cases, COBRA
might be the
better option,
while USERRA
continuation
could be preferable in others.

The chart on page 4 summarizes the
differences between USERRA con-
tinuation and COBRA continuation.

In many cases, service members do
not elect to continue coverage un-
der the group health plan, because
they become eligible for Tricare.
This is likely the most cost-effec-
tive option for a service member
returning to active duty.

If the military leave is 30 days or
less, the employer must continue
current health benefits. During this
30-day timeframe, the employee
can be required to pay the same
contribution as any other active em-
ployee in the same coverage class.

Continued on Page 4
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USERRA Continuation COBRA Continuation

Maximum Coverage 24 months for employee and

Period

Election Rights

Cost for Coverage

Applicability

Terminating
Events

Election Period
and Process

dependents.

Employees are granted election rights
for themselves and any dependents
covered by the plan at the time the
employee is called to active military
service.

Dependents cannot elect coverage
independently.

USERRA does not define who can be
considered a "dependent." It is
generally believed that employers can
defer to their health plan's definition
of dependent for USERRA purposes.

Cost can be up to 102% of the actual
premium.

USERRA continuation rules apply to all
employers regardless of size.

The USERRA coverage ends after 24
months, or earlier if the employee is
discharged from active military service.

Coverage can be terminated if the
employee fails to pay continuation
premiums.

Coverage may be terminated if the
group health plan is terminated for
other active employees.

USERRA does not specify timeframes
for electing coverage or a process to do
so. Employers must establish
reasonable procedures to allow this
election.

Initially, employees and dependents are
entitled to 18 months. Dependents may have
coverage periods of up to 36 months following
secondary qualifying events.

Extensions are also available under certain
circumstances for the Social Security disabled.

Employee and dependents have independent
election rights. With COBRA, a spouse could
elect continuation even if the employee
declined.

Cost can be up to 102% of the actual premium.
If an individual qualifies for a disability
extension, 150% of the applicable premium
can be charged from the 19th through the
29th months.

COBRA rules apply only to employers with 20
or more full-time employees.

COBRA can be terminated for a number of
reasons:

Maximum benefit period expires.

Medicare entitlement.

Coverage under another group health plan.
Late payment or non-payment of COBRA
premium.

Health plan discontinues coverage for all
similarly situated non-COBRA beneficiaries.
For any reason for which active employees
would also have coverage terminated. For
example, if the employee commits fraud
against the plan, coverage can be
terminated.

COBRA specifies timeframes that must be
followed in regard to the COBRA rights
notification and coverage elections.

Continued on Page5



USERRA continuation applies only
to health benefits, and not to life
and disability coverage. As with an
EMLA leave, life and disability cov-
erage must be reinstated immedi-
ately when a service member re-
turns to work.

Employers sometimes like to be
more generous with employees
that need to return to active duty
in the service of our country. None-
theless, they should be extremely
cautious in extending any cover-
age beyond what is required un-
der COBRA or USERRA.

Calls to active service could possi-
bly last longer than the COBRA or
USERRA continuation periods. Car-
riers are not likely to agree to ex-
tend coverage beyond the normal
continuation period. This may
leave an employer at risk for any
time covered beyond what is per-
mitted by USERRA or COBRA.

Life and disability continuation
may be even more troublesome. In
many cases, when a service mem-
ber is called to active duty, he or
she is deployed overseas. Many
carriers will not cover employees
living outside the United States.
In addition, deaths or disabilities
due to acts of war are explicitly
excluded under most contracts. Car-
riers are not likely to permit ex-
tended coverage when employees
are no longer working because of
active military service.

Employers should ensure that
USERRA is covered in their leave
of absence policies. However, the
employer should not commit to ex-
tending benefits beyond what is
required by USERRA.

Workers Compensation
Absences

Workers compensation provides in-
come replacement and coverage for
medical services that are associated
with work-related injuries or ill-
ness. Workers compensation pro-
grams are state-based and will vary
from state to state. In some cases,
state law will require employers to
continue health coverage when an
employee is on a workers compen-
sation leave. Other states do not
include this re-
quirement as
part of their
workers com-
pensation pro-
gram.

It is imperative
for your orga-
nization to be
familiar with
the workers compensation require-
ments in the states where you have
employees.

Workers compensation leaves can
qualify for FMLA protections, as
many claims will meet the FMLA
qualifications. If an employee is
eligible for FMLA leave, the em-
ployer must continue coverage and
protect the job, at a minimum, for
12 weeks. If the employee fails to
return to work at the end of an ap-
proved leave, COBRA should be of-
fered to the individual.

Employers often struggle with how
workers compensation and FMLA
coordinate. As with short term dis-
ability, they don't. In general, they
serve two different purposes.
Workers compensation provides in-
come replacement and benefits for
treating the workplace injury or ill-
ness. FMLA protects the job and
offers the ability to continue com-
prehensive health coverage at the

JWORK INJURY

CLAIM FORM
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cost for active employees. They
have different definitions of dis-
ability, so employers need to ad-
minister them separately.

In some cases, a workers compen-
sation carrier may determine that
an employee is capable of return-
ing to work in a “light duty” ca-
pacity. The employee may not yet
be ready to return to work without
restrictions. If the employee has
FMLA leave time remaining, and the
injury or illness meets the require-
ments of a seri-
ous health condi-
tion, then the em-
ployee can stay
out on FMLA.
This means the
employee has job
protection and
the ability to
continue health
insurance at the
active employee cost. However, the
workers compensation carrier will
likely discontinue benefits because
the employee did not return to
work.

Personal Leaves or Sabbaticals

In some cases, employers allow
leaves beyond the FMLA. Personal
leaves of absence can be allowed
for reasons that may not be eli-
gible under FMLA, USERRA or any
other legislatively required leave.
Employers should establish specific
requirements defining a permitted
personal leave, including the
timeframe and how benefits will be
administered.

Continued on Page 6
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The safest way to handle benefits
during a personal leave is to dis-
continue them. If the employer
feels obligated to continue health
benefits during a personal leave,
the best approach is to pick up
the cost of COBRA for a specified
period of time.

With this approach, the employer
will not be extending coverage be-
yond the typical COBRA continua-
tion period. If an employer
chooses to allow coverage to con-
tinue without running concur-
rently with COBRA, then the car-
rier must first approve the per-
sonal leave continuation. This is
imperative, or the employer could
be stuck with significant liability.

A recent court case illustrates this
point. An employer offered to con-
tinue coverage for three months
beyond FMLA for a personal leave.
The carrier did not approve the ex-
tended leave time period. In this
case, the carrier refused to extend
COBRA because the employee did
not elect COBRA in a timely man-
ner.

The employer argued that COBRA
was elected in a timely manner,
after the employee experienced a
loss of coverage. However, accord-
ing to the contract and plan docu-
ments, the COBRA qualifying event
date and loss of coverage should
both have occurred at the end of
the FMLA period.

This case is still working its way
through the legal system. It il-
lustrates the potentially huge li-
ability when employers allow cov-
erage extensions in situations that
are not addressed by the vendor
contracts or documents.

Life and disability benefits will be
difficult to extend during a per-
sonal leave. A life insurance car-
rier may allow it for a short period
of time, such as three months. But
disability carriers will typically not
extend coverage in situations where
an employee is not actively work-
ing.

Sabbaticals are longer periods of
leave, and more typically seen with
employers in technical fields or
higher levels of education. These
extended leaves are used as oppor-
tunities for
personal and
professional
growth. It
would be un-
common for
employers to
extend ben-
efits during a
sabbatical,
which can last
between six months to two years.

If an employer wants to extend
health benefits during any part of
a sabbatical, the best approach is
to pay for COBRA benefits. It is
unlikely that a life or disability car-
rier will allow coverage continua-
tion during a sabbatical.

Severance Agreements

Human resources departments are
often challenged by severance
agreements, the details of which are
sometimes determined before the
human resources department be-
comes involved. This can create
substantial liability for employers.
It is critical that human resources
be involved in severance agree-
ments from the beginning, to make
sure they are handled properly.
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In many cases, benefits are offered
as part of a severance agreement.
The benefits may be extended for
a specified period of time, from a
few months to a few years. Some
severance agreements may even ex-
tend health plan coverage until the
former employee turns 65. This is
not uncommon in situations where
an organization wants to provide
incentives for an executive to re-
tire early, and no retiree health plan
is available.

In terms of health benefits, sever-
ance agreements
should denote
that COBRA con-

ey . .
" | tinuation runs

W\ .
o e concurrently with
& g‘“@i the severance
Q& time period. If

COBRA always
runs concur-
rently, severance
agreements can
allow 18 months of health plan con-
tinuation without securing approval
from the health plan. If the em-
ployer wants to extend coverage be-
yond 18 months, or offer continu-
ation for a time without running
concurrently with COBRA, then the
insurance carrier or stop loss car-
rier should agree to the continua-
tion time period in writing.

|

Life and disability can also be an
issue if extended by a severance
agreement. Certainly employers
can ask life insurance carriers for a
coverage extension in severance
situations. Carriers will occasion-
ally grant the request. It is im-
perative that the employer secure

Continued on Page 7




a confirmation in writing if a cov-
erage extension is granted. Dis-
ability carriers typically will not
agree to extend coverage to an in-
dividual who is not working for
your organization.

Concluding Thoughts

Employers may not always per-
ceive the potential liability of ex-
tending health or other benefits
during an employee’s leave. All
plans have certificates of coverage
explaining the

rules of the

plan, including \
when coverage | [«
terminates and \

any available o
continuation
options. If an
employer wants
to extend cov-
erage beyond
what is allowed by the plan, it is
imperative that the carrier provide
prior approval for the extension.
Failure to get this approval can re-
sult in significant employer liabil-
ity.
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Employers need to track all of these
special situations. If an employer
is looking to replace a carrier, it is
important that these situations be
disclosed to the prospective new
carrier before the contract is writ-
ten. Employers face a potential li-
ability if the new carrier does not
allow the continued coverage.

In this new year, it makes sense
to take a fresh look at your
organization’s leave of absence
policy. Make sure any coverage ex-
tensions, be-
yond what is re-
quired by state
or federal law,
are approved by
your carriers. If
possible, run
any leave ex-
tensions con-
currently with
COBRA in order
to reduce potential liabilities.

If you have any questions, please
contact your McGraw Wentworth
Account Manager. MW

Copyright McGraw Wentworth, Inc. Our publications are written and produced by McGraw Wentworth
staff and are intended to inform our clients and friends on general information relating to employee benefit
plans and related topics. They are based on general information at the time they are prepared. They
should not be relied upon to provide either legal or tax advice. Before making a decision on whether or not
to implement or participate in implementing any welfare, pension benefit, or other program, employers and
others must consult with their benefits, tax and/or legal advisor for advice that is appropriate to their
specific circumstances. This information cannot be used by any taxpayer to avoid tax penalties.

McGraw Wentworth, Inc.

3331 West Big Beaver Road, Suite 200 250 Monroe Ave. NW, Suite 400
Troy, Ml 48084 Grand Rapids, Ml 49503
Telephone: 248-822-8000 Fax: 248-822-4131  Telephone: 616-717-5647 Fax: 248-822-1278
www.mcgrawwentworth.com www.mcgrawwentworth.com

i ’ http://www.twitter.com/McGrawWentworth
!; http://www.facebook.com/McGrawWentworth

m http://www.linkedin.com/company/McGraw-Wentworth




