'
.%. McGraw Wentworth
'

Volume Eleven, Issue Eight

In This Issue

In this eighth issue of the
McGraw Wentworth Benefit Ad-
visor for 2008, we will discuss
the recently passed Genetic In-
Jormation Non-Discrimination
Act or GINA. The goal of GINA
is admirable - prohibiting dis-
crimination in health plan cov-
erage or employment based on
genetic information.

However, the legislation does
not provide any clear guidance
on the action steps employers
should take to comply with this
Act. It is expected that addi-
tional guidance will be issued
over the next year to provide
employers more details and
practical examples to help com-
Ply with the provisions of GINA.

We welcome your comments
and suggestions regarding this
issue of our technical bulletin.
For more information on this
Benefit Advisor, please contact
your Account Manager or visit
the McGraw Wentworth web site
at www.mcgrawwentworth.

President Bush recently signed the Ge-
netic Information Non-Discrimination
Act (GINA) into law. While employers
may not think this Act affects them, it
certainly does. GINA was passed to
prevent discrimi-
nation based on
information re-
vealed through
genetic testing.
It has two spe-
cific sections that
prohibit such dis-
crimination. One
section concerns
discrimination in
health insurance
and health plans.

The other section
concerns discrimination in employ-
ment.

This Act applies to group health plans,
health insurance carriers and employ-
ers. All employers will need to under-
stand how GINA affects their health
plans and hiring practices.

This Advisor reviews the following key
provisions:
e Genetic Information Defined

¢ Non-Discrimination in Health
Insurance

e Non-Discrimination in Employ-
ment Practices

e Penalties for Non-Compliance

The provisions have different effective
dates. The health plan requirements,
for example, will take effect starting

“Genetic Information
Non-Discrimination Act”

August 2008

with the first day of the first plan year
following May 21, 2009. For calen-
dar year plans, that date will be Janu-
ary 1, 2010. The employment prac-
tice section of the regulations will
take effect on De-
cember 21, 2009.

The regulations
state the require-
ments for em-
ployers, insurers
and group health
plans. The rules
spell out clearly
what practices are
prohibited and
what practices are acceptable when
genetic information and genetic test-
ing is involved. Unfortunately, the
requlations do not offer much detail.
Expect the government to issue more
practical guidance to explain how em-
ployers, insurance carriers and group
health plans can be certain they are
taking appropriate action to comply
with these new rules.

Genetic Information Defined

GINA is not the only law covering non-
discrimination requirements in health
plans. The Health Insurance Portabil-
ity and Accountability Act (HIPAA) also
includes a section on non-discrimi-
nation requirements. The HIPAA rules
prohibit a number of health plan-re-
lated practices, such as conditioning
enrollment on the employee’s health
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or charging higher premiums or
employee contributions because of
an existing health factor. Genetic
information is considered a health
factor. GINA does not negate or
change any of the HIPAA non-dis-
crimination requirements. You can
learn about the HIPAA non-dis-
crimination requirements by read-
ing our Benefit Advisor at http://
www.mcwent.com/Benefit_Advisor
/2007/BA_Issue_ 1.pdf.

GINA expands the list of prohibited
activities related to use and han-
dling of the genetic information.
It defines genetic information as:

e Information discovered
through a genetic test. A
genetic test analyzes human
DNA, RNA, chromosomes,
proteins or metabolites to
detect genotypes, mutations
or chromosomal changes. An
analysis of proteins or
metabolites not designed to
identify genotypes, mutations
or chromosomal changes is
not considered a genetic test.
Also not considered a genetic
test is an analysis of proteins
or metabolites directly related
to a manifested disease,
disorder or pathological
condition that a health care
professional with expertise in
the appropriate field could
reasonably detect.

e Information related to a
genetic disease or disorder in
a family member.

Genetic information does not in-
clude an individual’s gender or age.
Employers need to understand the
definition of genetic information
in order to determine what infor-
mation this Act impacts.

Non-Discrimination in
Health Insurance

GINA amends ERISA (Employee Re-
tirement Income Security Act of
1974), the PHSA (Public Health Ser-
vice Act) and the IRC (Internal Rev-
enue Code) to include all employ-
ers, insurers and group health plans
as covered entities. Following are
those amendments:

e A group health plan or group
health insurance company may
not adjust employee premiums
or contributions because of
information revealed through
genetic
testing.

However, the
insurance

carrier may
increase an
employer’s
premiums

because of

an

employee’s

disease or disorder.

e A group health plan or group
health insurance company may
not request or require genetic
testing for underwriting
purposes. This provision,
however, does allow the health
plan to obtain and use the
results of a genetic test if they
are necessary to determine
whether the test is a covered
service. In this case, the plan
can request only the minimum
results necessary to determine
whether the test is covered.
The law does include excep-
tions to this provision for
research studies.

e A group health plan or group
health insurance company may
not request, require or
purchase any specific genetic
information before allowing an

employee to enroll in the plan
or before agreeing to cover
the employee. If a health plan
or employer obtains genetic
information incidentally, they
are not considered to be
violating this requirement.

* The genetic information this
law covers applies to a fetus as
well.

e (Carriers in the individual
health insurance market
cannot establish rules for
eligibility or continued
eligibility based on genetic
information.

These are the
rules affecting
health insurers
and group health
plans. Organiza-
tions are hoping
that in the next
year and a half,
the government
will offer more
details on company policies that
may violate these requirements and
will recommend the steps compa-
nies need to take to comply with
the law.

Non-Discrimination in
Employment Practices

The non-discrimination in employ-
ment practices provisions will likely
have a greater impact on many or-
ganizations. The law sweepingly
applies to most employers in the
United States, including public
employers, private employers, em-
ployment agencies, and labor or-
ganizations. This section becomes
effective 18 months after GINA was
signed into law. Therefore, employ-
ers need to make any necessary
changes by December 21, 2009.
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This new law prohibits employers e If the employer obtains e The employer must keep
from discriminating against em- information when an employee genetic information about an
ployees based on genetic informa- is complying with the medical employee or family member in
tion. Discriminatory practices certification requirement of a separate file and treat it as a
include: the Family Medical Leave Act. confidential medical record.
e If the employer purchased ¢ An employer cannot disclose
¢ Fe.liling to hire, r?fusing to commercial, publicly available anyone’s specific genetic
h1re,l or dl;Chafigmgt;n documents that include family information except:
employee based on the i ; ; ; .
employee's genetic informa- medical history information. > PH ectly t 0 t,h e person
tion. o If the employer needs the involved, if it is requested.
gt | oo |7 oA e o
employee in pay or terms and substancgs i the worknl occupational researcher in
i place response to a court order.
conditions of employment but only if:
because of the employee’s . > To a government official
genetic information. > The employer notifies the investigating whether an
. Limiti . employee in writing. entity is complying with
c{g;gﬁlﬂ;egregatmg of > The employee voluntarily GINA rules but only if that
signs a information pertains to the
employees so as document investigation.

to deprive or

tend to deprive gutl}[;riz- > To comply with federal or

them of employ- 1ng X e state law.

ment opportuni- employer > To a public health agency.
to obtain

ties or adversely

L

affect thel ?;;:rma- Employers will need to review their
employee’s status tion, and employment practices and policies
based on ,the the over the next year and a half to de-
employee’s genetic termine whether they need to make
genetic informa- oversight any changes in order to comply with
tion. is required by law. The GINA.
. . . monitoring must meet all
In addition to defining prohibited federal and state require-
employment practices, the law pro- ments. Penalties for
hibits employers from requesting, Non-Compliance
requiring or purchasing an > The employee must be
employee’s or a family member’s g1ven.the res'ultg of the The Secretary of Labor will take re-
genetic information except: genetic monitoring. sponsibility for enforcing GINA re-
> The monitoring results the quirerpents. The Departmgnt of La-
* Insituations where an employer receives must bor will have the authority to im-
employer inadvertently apply only to the group as pose p‘enaltles for ‘v10‘1a‘Lt10ns. The
requests or requires a family awhole. Individual penalties may be significant:
medical history, such as: genetic information should
, not be evident. * A penalty of $100 a day
> ;fI:II: s;‘f‘gﬁ’l‘;{‘t‘l"l"i}ness applies if an entity fails to
genetic services. The law includes the following ad- meet GINA requirements.
) ditional provisions: * The $100 applies to each
> If an employee voluntarily participant affected. A
signs a document autho- e An employer cannot use minimum penalty of $2,500

rizing the employer to

; . . genetic information to
obtain such information.

discriminate against employees
in apprenticeships, training or
retraining programs.
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for each participant can apply
if the Secretary discovers a
violation before it is cor-
rected. A grievous and
perhaps, intentional violation
of the act could result in up
to a $15,000 penalty for each
participant affected.

However, penalties will not apply
in situations where a reasonably
diligent entity can’t identify the vio-
lation. The Secretary of Labor can
waive the penalty if the failure was
due to reasonable cause and not
willful neglect, as long as the en-
tity corrects the failure within 30
days after it is identified.

Penalties shall not exceed
$500,000. In cases where the vio-
lation is due to a reasonable cause,
the penalty can be 10% of the total
amount the plan sponsor paid for
the group health plan during the
preceding year if that amount is
less than $500,000.

If employees feel their rights have
been violated, they can seek rem-
edies under the civil rights legisla-
tion that applies, such as:

3331 West Big Beaver Road, Suite 200
Troy, Ml 48084
Telephone: 248-822-8000 Fax:248-822-4131
www.megrawwentworth.com

e Title VII of the Civil Rights Act
of 1964

¢ Government Employee Rights
Act of 1991

e Congressional Accountability
Act of 1995

e Chapter 5 of Title 3 of the
United
States Code

For the most
part, reasonable
attorney fees
may be awarded
to the prevail-
ing party and in
the case of in-
tentional dis-
crimination, punitive damages may
also apply.

Concluding Thoughts

The penalties for violating GINA rules
are steep. Most organizations and
even health plans rarely deal with
genetic information. However, your
organization should make time to
review summary plan descriptions,
human resource policies and prac-
tices to determine whether you need
to make changes to comply with the
new law.

McGraw Wentworth, Inc.
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The GINA legislation summarizes
many employment and health plan
requirements. However, organiza-
tions will need more information
to really understand what practices
and information GINA covers. Over
the next year the government is
likely to release more information
and examples to
help employers
comply with
these new requ-
4 | lations.

Because your
N organization

| | may have to
make only a few
changes to poli-
cies and procedures to comply with
GINA, it makes sense to wait until
the government clarifies the new re-
quirements.

If you have any questions regard-
ing this legislation, please contact
your McGraw Wentworth Account
Director. MW
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