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In This Issue

In this third issue of the McGraw
Wentworth Benefit Advisor for 2008,
we will discuss the recently issued
proposed Family and Medical Leave
Act (FMLA) regulations. The FMLA
provides valuable job and health
benefits protection in the event an
employee or immediate family
member experiences a serious health
situation and needs extended time
off work as a result.

While the intentions of these regu-
lations are good, employers struggle
to administer the regulations prop-
erly. The initial regulations lacked
a definite roadmap for employers to
Jfollow in administration. As a re-
sult, employers are sometimes un-
sure of what situations would war-
rant protection under the FMLA. The
new proposed regulations provide
some clarity for employers. How-
ever, employers indicate that they
failed to provide key clarifications
for areas that they believe are regu-
larly abused by employees.

We welcome your comments and
suggestions regarding this issue of
our technical bulletin. For more in-
Jormation on this Benefit Advisor,
please contact your Account Man-
ager or visit the McGraw Wentworth
web site at www.mcgrawwent

worth.com.

“Proposed Revisions to the FMLA”

The Department of Labor (DOL) recently
released the regulations most human
resource professionals have been wait-
ing for - the proposed Family Medical
and Leave Act (FMLA) regulations. Em-
ployers have had problems administer-
ing the FMLA rules properly since their
inception in 1993.
Unfortunately, the
proposed regula-
tions still do not
answer many ques-
tions employers
have raised.

Employers must
now take the time
to understand these
proposed regula-
tions. The pre-
amble to the regulations details the
struggle the DOL had to determine ap-
propriate changes without compromis-
ing the protections the FMLA offers
families throughout the country. It ex-
plains the reasons why some changes
were made while others were not.

If you are responsible for administer-
ing FMLA leaves, the preamble will help
you understand why certain situations
are still unclear. You can read the text
of the new requlations, including the
preamble, at http://www.dol.gov/esa/
whd/fmla/. The proposed requlations
are in the section titled “Compliance
Assistance Materials”; you need to click
on the Notice of Proposed Rulemaking
in the first bullet.

March 2008

This Advisor discusses the new regu-
lations in detail, including:

e Serious Health Condition Defined
* Qualified Employers
e Eligible Employees

* Qualifying Leave
Reasons

¢ Concurrent Leave
Time/Substitution
With Paid Leave

¢ Intermittent Leave

e Continuation of
Group Health Plan
Coverage

¢ Reinstatement
After Leave

L

* Employer Notice Requirements

e Serious Health Condition
Certification

e Extended Coverage for Military
Personnel

Each section discusses the basic pro-
visions of the law and any proposed
changes.

These new regulations are not bind-
ing or effective yet. The DOL has asked
for comments by April 11, 2008, and
will evaluate these comments before
it publishes the final regulations.
However, some changes are merely
clarifications. If the DOL clarifies an
issue in the revised regulations, your
organization should act on the clari-
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fication. The DOL simply did not
realize that some of the initial requ-
lations were not clear.

Serious Health Condition
Defined

The proposed regulations define key
terms in a separate section and none
of the definitions are shockingly dif-
ferent. A good part of the preamble
is devoted to defining serious health
conditions be-
cause the current
definition leaves
room for debate.
On one hand,
employers feel it
allows too much
abuse of FMLA
protections. On
the other hand,
employee pro-
tection groups
feel it adequately covers legitimate
situations for job protection.

Although the current definition is
not perfect, the DOL struggled to
adequately modify it. According to
the preamble, various definitions
were considered. However, the DOL
decided none of the proposed
changes would improve on the cur-
rent definition. In the end, the defi-
nition of serious health condition
was only slightly changed to address
employer concerns:

e A serious health condition
means an illness, injury,
impairment or physical or
mental condition that involves
inpatient care or continuing
treatment by a health care
provider. Cosmetic treatments,
such as most plastic surgeries
or acne treatments, are
generally not considered
serious health conditions
unless inpatient treatment is
required or complications
develop. Restorative dental

services or plastic surgery after
an injury or the removal of a
cancerous growth are consid-
ered serious health conditions
if they meet certain require-
ments. Even stress-related
mental illness and allergy
treatment may be considered
serious health conditions if
they meet the requirements.

To evaluate a serious health
condition, you first need to
determine
whether the
condition
requires
inpatient
care or
continuing
treatment.
Continuing
treatment
means any
one of the
following situations exist:

1) Incapacity and treatment:
Incapacity for more than

three consecutive calendar
days and any subsequent
related incapacity and
treatment such as:

a. A health care provider
treats the employee 2
or more times within
30 days unless extenu-
ating circumstances
exist.

b. A health care provider
treats the employee
once and prescribes
continuing treatments,
such as prescription
drug treatment regime.

2) Pregnancy or pre-natal
care: Incapacity because of

pregnancy or needed
prenatal care.

3)

4)

5)

Chronic conditions:
Incapacity or treatment
because of a serious
chronic health condition.
A serious chronic health
condition is one that:

a. Requires periodic visits
(defined as at least
twice a year) to a
health provider for
treatment.

b. Necessitates continuing
treatment (including
recurring episodes of a
single underlying
condition).

c. Causes episodic, rather
than a continuing
period of incapacity
(asthma, diabetes,
epilepsy and so on).

Permanent or long-term
conditions: Permanent or
long-term incapacity
because the condition
cannot be treated effec-
tively. Examples of
permanent or long-term
conditions include
Alzheimer’s disease, a
severe stroke or the
terminal stages of a
disease.

Conditions that require

multiple treatments: Any
absence required for

multiple treatments and
any recovery time needed
for those treatments.
Examples include chemo-
therapy, radiation, kidney
dialysis, physical therapy
for arthritis, and so on.
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The major change in the definition
of serious health condition is the
requirement that if an employee
wants to take FMLA leave for an
ongoing chronic condition, that
employee must visit a health care
provider at least twice a year for
treatment. Employers arqued that
a significant amount of abuse oc-
curred when employees took inter-
mittent leaves for chronic condi-
tions. The twice a year treatment
requirement will give employers
some ammunition to fight such
abuse.

Qualified Employers

The FMLA covers employers with 50
or more workers for each working
day during each of 20 or more cal-
endar work weeks in the current or
preceding calendar year. Public
agencies and both public and pri-
vate elementary and secondary
schools are subject to the FMLA re-
gardless of the number of employ-
ees. Generally, the employer is de-
fined as the legal entity employing
the worker.

The new FMLA regulations contain
an integrated employer test allow-
ing separate legal entities to be con-
sidered a single employer. Rather
than looking at only one factor, the
test considers the entire relation-
ship including:

* Common management

e Interrelation between opera-
tions

¢ C(Centralized control of labor
relations

e Degree of common ownership/
financial control

The new regulations also clarify
joint employer relationships and
spend some time discussing the
FMLA’s impact on PEOs or Profes-
sional Employment Organizations.

A joint employer relationship ex-
ists:

e Where employers either share
an employee’s services or
exchange employees.

e Where one employer acts
directly or indirectly for the
other employer in relation to
the employee.

e Where the employers are
deemed to share control of the
employee.

Instead of applying a single rule,
the regulations allow the facts and
circumstances to determine
whether a joint employer situation
exists. In joint employer situa-
tions, the employer with the au-
thority to hire and fire, assign or
place the employee and manage
payroll and benefits is considered
the primary
employer. The
primary em-
ployer is re-
sponsible for
administering
the FMLA, in-
cluding the
notice require-
ments, the con-
tinuation of
benefits, and so on. The secondary
employer is typically at the
worksite. The secondary employer
is responsible for accepting employ-
ees back into their jobs when they
return from an FMLA leave.

To determine whether an employer
is subject to the FMLA, both the pri-
mary and secondary employers need
to count the worker as an em-
ployee. For example, if an em-
ployer has 42 permanent workers
but hires 12 temporary workers
through a leasing firm, the em-
ployer would meet the 50 or more
employee requirement. The 12
workers count toward both the pri-
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mary employer and secondary em-
ployer.

The proposed FMLA regulations
clarify how PEOs should be viewed.
If a PEO simply outsources benefit
or payroll administration, it is not
considered a joint employer under
the FMLA. However, if the PEO pro-
vides temporary workers to client
employers, it is functioning as a joint
employer.

Eligible Employees

The DOL has made a few minor
changes to help employers identify
employees eligible for FMLA protec-
tions. Determining employee eligi-
bility is a two step process:

1. The employer must have

employed the worker for at
least 12 months
at the point an
FMLA leave is to
begin. The 12
months need not
be consecutive.
If an employee
has a break of
service, the
employer can
disregard any
period of previous employment
more than 5 years before the
most recent hire date when
calculating whether the
employee meets the 12 month
employment requirement. A
call to active duty in the
armed forces is not counted as
a break in employment. Also
if the employer agreed not to
recognize a break in service
through a provision in a
collective bargaining agree-
ment, the break is not
counted.

Continued on Page 4
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2. Once an employee meets the
initial 12 month employment
requirement, the employee
must:

> Have worked at least 1,250
hours in
the 12
months
immedi-
ately
preceding
the leave
date.

> Have
worked for
a company
employing at least 50
employees within a 75 mile
radius.

» Not have exhausted the
allowed FMLA leave for that
leave year.

The only material change in the defi-
nition of eligible employee is the
concept that employers do not have
to count past employment if an em-
ployee has a break of service of five
years or more. The regulations also
discuss how to treat an employee
who meets the 12 month employ-
ment requirement while on a cov-
ered medical leave. For example,
perhaps an organization has an em-
ployee who has worked 11 months
and needs to take time off for a
qualifying medical leave. The em-
ployee qualifies for paid leave un-
der the employer’s plan, but has not
worked long enough to qualify for
FMLA protections. If the employee
receiving paid leave is still listed on
the employer’'s payroll and one
month into the leave satisfies the
following criteria:

e The employee meets the
12-month work requirement
(by virtue of being on the
employer’s payroll).

e The employee has worked at
least 1,250 hours in the past
12 months.

Then the employee will be protected
under the FMLA while on a remain-
ing paid leave
as in this situ-
ation. Under
the proposed
regulations,
employees laid
off when they
need an FMLA
leave are not
eligible for
FMLA unless
they are recalled or re-employed be-
fore they take the leave.

Determining an employee’s eligibil-

ity is a key step in administering an
FMLA leave.

Qualifying Leave Reasons

The reasons an employee may qualify
for a leave remain unchanged:

* (iving birth or caring for a
newborn child.

e Adopting a child or taking in a
foster child.

* (Caring for a spouse, child or
parent with a serious health
condition.

» TFacing a serious health
condition rendering the
employee unable to perform
the key functions of the job.

The preamble to the regulations also
discuss the new changes related to
leaves for service members called to
active duty or to care for a service
member injured in the line of duty.
These new provisions are discussed
in the final section of this Advisor.

The changes in this section are not
substantial but they do clarify the
following issues for employers:

e The leave guidelines for the
birth or adoption of a child
have been moved to a separate
section

> The new regulations
confirm the FMLA protects
time off for prenatal care or
pregnancy, including
morning sickness.

> Leave rights apply equally
to mothers and fathers.
Fathers must be granted
FMLA time to attend
prenatal appointments with
the baby’s mother.

> If a husband and wife are
employed by the same
employer, they are entitled
to a combined 12 weeks off
for the birth or adoption of
a child.

> The new regulations include
more details on FMLA leaves
for adopting a child. These
leaves apply to any time
needed before the formal
placement, such as counsel-
ing sessions or court visits.
If the employee is adopting
a child from another
country, the FMLA also
protects the time needed to
travel to that country and
any time needed in that
country to complete the
adoption process.

> Employers can allow
intermittent leave for birth
or adoption but the FMLA
does not require it.

e A leave to care for a child with
a serious health condition is
granted only for a child under
the age of 18. If the child is
over the age of 18, the child
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must be “incapable of self-
care because of physical or
mental disability” at the time
the leave begins.

e  When employees request leave
for their own serious health
conditions, the employer can
ask the health care provider
to verify the employee cannot
perform the functions of the
position because of the
medical condition.

For the most part, the reasons for
an FMLA leave are unchanged, but
the proposed regulations clarify
many complicated issues.

12 Week Leave Period

Eligible employees are entitled to
12 weeks of FMLA leave in a 12-
month period. This 12-month pe-
riod is defined as the leave year.
The proposed regulations did not
change any of the employers’ op-
tions in defining the leave year.
Employers can define the leave year
as a calendar year, a fixed 12-
month period, 12 months rolling
backward or 12 months rolling for-
ward. The key is that employers
need to define their leave years in
their FMLA policies and procedures.

The proposed regulations explain
more fully how to count time to-
ward FMLA:

e When an employee is taking a
week’s leave and a holiday
falls during the week, the full
week counts toward the FMLA
time.

e If the employer shuts down
for an entire week while an
employee is on an approved
FMLA leave, that week does
not count toward the FMLA
leave time.

Volume Eleven, Issue Three March 2008, Page 5

NOTABLE THOUGHTS

e If an employee is taking an
intermittent leave for only a
day or two during the week of
a holiday, that holiday does
not count toward FMLA, unless
the employee was scheduled
and expected to work on that
holiday.

e In counting
intermit-
tent leave
time, the
employer
may limit
the length
of the time
counted to
the shortest
period the
employer’s
payroll system uses to account
for absences, provided it is one
hour or less.

These additional clarifications
should help employers determine
how to count time for FMLA leave.

Concurrent Leave Time/
Substitution With Paid
Leave

The FMLA has always allowed em-
ployees to substitute accrued paid
leave for FMLA unpaid leave. For
the purposes of this section, substi-
tute simply means paid leave would
run concurrently with FMLA., Em-
ployers may require the employee
to use accrued paid leave concur-
rently or employees may elect to

LIKE HEROES IN A MYTHIC JOURNEY, WE ARE MEANT TO
STRUGGLE TO MAKE THE RIGHT CHOICES.

CAROLINE MYss

FounDER oF THE CAROLINE MYSs EDUCATION INSTITUTE

do so even if the employer does not
require it. The new regulations
clarify that the employer can ap-
ply any additional requirements in
the paid leave policy to employees
on an FMLA leave. If the employee
does not comply with the additional
requirements, the employee may
not be allowed to
substitute the
paid leave. This
in no way im-
pacts the FMLA
protections.

Many reasons an
employee could
take an FMLA
leave would also
qualify for ben-
efits under an
employer’s short- or long-term dis-
ability plan. Disability and FMLA
need to be evaluated separately to
determine qualifications for benefits
under the disability plan and job
protection under the FMLA. If an
employee qualifies for both, they
run concurrently.

The new regulations provide more
insight on how workers’ compen-
sation and the FMLA interact, an
area that has troubled employers.
Under the proposed regulations, a
serious health condition can result
from circumstances on or off the
job. An FMLA leave and a workers’
compensation absence can run con-
currently if the injury or illness

Continued on Page 6
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meets the requirements of a seri-
ous health condition. Since work-
ers’ compensation leaves are con-
sidered paid leaves, substitution of
employer’s approved paid leave is
not applicable. Unfortunately, the
new rules do not go so far as to
clarify whether an employer is re-
quired to run workers’ compensa-
tion leaves and FMLA leaves concur-
rently. However, when reading
through the section that addresses
identifying FMLA leaves, it seems
to imply if any reason meets the
FMLA leave requirements it should
be counted as such.

The new regulations also clarify how
an employer should handle light
duty offers when the FMLA and
workers’ compensation are running
concurrently. If the provider treat-
ing the employee for the workers’
compensation injury certifies the
employee can return to doing light
duty work, the employee can ac-
cept the light duty offer and re-
turn to work on a reduced basis. If
an employee returns to light duty,
the time work-
ing in light duty
does not count
against any
FMLA leave en-
titlement re-
maining.

However, when
the FMLA and
workers’ com-
pensation run concurrently and the
employee has a serious health con-
dition and cannot return to work
at full capacity, the employee can
choose not to return to light duty
until FMLA leave entitlement is ex-
hausted. Workers” compensation
benefits would end at the point the
light duty offer is declined. At that
point the leave becomes an unpaid
leave and any employer-accrued
paid leave may be substituted.

Intermittent Leave

Intermittent leave is an area where
employers really struggle with the
FMLA. The new requlations may help
employers curtail some abuse, but
probably not as much as employers
had hoped for:

e The new regulations specify
that employees still need to
comply with their employer’s
policy when reporting a leave.
This means if an employee is on
intermittent leave, the em-
ployer can require the em-
ployee to follow the same
procedures set forth for anyone
reporting an absence. If an
employee on an intermittent
leave fails to follow the
employer’s absence reporting
policy, the absence can be
treated as an unexcused
absence. However, employers
are required to make excep-
tions to this policy if the facts
and circumstances warrant it.
For example, if employees fail

to follow the

normal
reporting
procedure
because they
are incapaci-

tated and a

family member

calls in on
their behalf, it
is understand-
able the family member did not
follow the absence reporting
policy.

* Employees can use reduced or
intermittent leave to care for a
family member with a serious
health condition.

e Intermittent leaves for employ-
ees with serious health
conditions must be medically
necessary.

e Employees must make a
reasonable effort to schedule
planned medical treatments
during an intermittent leave
so as not to unduly disrupt
the employer’s operation.

It is unfortunate the Department of
Labor could not clarify intermittent
leave more fully because employ-
ers feel these leaves have been
widely abused by employees.

Continuation of Group
Health Plan Coverage

The proposed regulations did not
bring any significant changes to the
employer's requirement to extend
group health plan coverage. While
the changes were not significant in
this section, some areas that con-
fuse employers have been clarified:

e Employers should treat
employees on FMLA leaves the
same as those actively at
work. Therefore, any change
in coverage for active employ-
ees applies to employees on an
FMLA leave as well. During
open enrollment the company
must offer the same choices in
group health plan coverage to
employees on FMLA leave that
it offers to employees actively
at work.

* Employees can choose not to
continue health plan coverage
during an FMLA leave. If they
drop their coverage, they are
entitled to have it reinstated
on the same terms as before
when they return to work.
Coverage must be reinstated
the first day back to work
with no new pre-existing
condition limitations or
requirements to provide
evidence of insurability.
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¢ Coverage under the group
health plan can end before the
end of the FMLA entitlement
period. Some examples
include:

> The position is eliminated
as part of a non-discrimi-
natory reduction in
workforce and had the
employee been working,
the position would have
been eliminated with no
opportunity to transfer to
another position within
the company.

> The employee definitively
informs the employer that
he or she does not intend
to return from the FMLA
leave.

> The employee fails to pay
required premiums and the
employer has met all legal
requirements to notify the
employee of his or her
obligations.

The payment options remain the
same. The new regulations clarify
that if the employee is substitut-
ing paid leave during an FMLA leave,
contributions must be continued
under the same terms as if the em-
ployee was actively at work. This
simply means the employer can re-
quire the employee to continue to
pay health plan contributions
through Section 125 pre-tax de-
ductions.

Reinstatement After Leave

An employer can require an em-
ployee on an FMLA leave to report
in periodically. The employer can
also require a 2-day notice of a re-
turn to work. The employer’s ob-
ligations under the FMLA cease
when the employee officially no-
tifies the employer that he or she
does not intend to return to work.

When employees return from an
FMLA leave, they are entitled to the
same position or to an equivalent
position with equivalent pay, ben-
efits and other terms and conditions
of employment. This section re-
mains the same with the following
changes and clarifications:

e If employees are no longer
qualified for their position
because they could not attend
a certain course or meet
certain licensing requirements,
the employer must allow them
a reasonable opportunity to
fulfill any conditions when
they return to
work.

e The proposed
requlations
also substan-
tially change
the treatment
of pay for an
employee
returning from
an FMLA leave.
Let’s say an employee is
eligible for bonuses or discre-
tionary pay and this additional
compensation is based on
achieving a specific goal such
as hours worked, products sold
or perfect attendance. If the
employee fails to meet the goal
because of the FMLA leave, the
additional compensation may
be denied unless employees on
an equivalent non-FMLA leave
status did receive the addi-
tional pay. For example, if an
employer pays an attendance
bonus to someone who takes a
paid vacation during the
measurement period, an
employee on an approved FMLA
leave who substitutes paid
vacation during the leave
should also qualify for the
perfect attendance bonus.
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e  When employees return to
work after an FMLA leave, the
employer must reinstate all
employee benefits. The
employee, however, is not
entitled to accrue any addi-
tional benefits or seniority
during an unpaid FMLA leave.
The FMLA leave should not be
treated as a break in service
for the purposes of pension or
retirement benefits. If a plan
requires an employee to be
covered on a specific date in
order to be credited with a
year of service for vesting,
contributions or participation

purposes, an

employee on
an unpaid

FMLA leave

on that date

is considered
employed for
these
purposes.

However,

unpaid FMLA

leave need
not be treated as credited
service for the purposes of
benefit accrual, vesting and
eligibility to participate.

The regulations reiterate the em-
ployee has no greater right to rein-
statement or other benefits than if
the employee had been continu-
ously employed during the FMLA
leave period. If the employer elimi-
nates a shift or reduces overtime
while a worker is on an FMLA leave,
the worker would not be eligible to
return to the same position and the
same overtime arrangement. Also
if the employee was hired to work
on a certain project and the project
is completed while the employee is
on an approved FMLA leave, the em-
ployer has no obligation to rein-
state the employee.

Continued on Page 8
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Although the key employee provi- Employer Notice * Eligibility notice: When
sions remain the same in the pro- Requirements employees request an FMLA
posed regulations, the new regula- leave or when the employer
tions do provide a bit more detail | Employer notice requirements have knows requested leaves may be
on what types of situations would been changed a bit by the new regu- for FMLA-qualifying condi-
qualify for “substantial and griev- lations. The preamble contains a tions, the employer must

ous economic injury.” An employer | significant discussion of notice re- notify employees within 5
cannot deny a key employee the quirements. In general, the belief, business days that they are
right to take an FMLA leave; how- | strongly promoted by family eligible. The employer must
ever, the employer does not need groups, is that employees are still also notify employees of any
to protect a key employee’s job if | not aware of the protections the additional requirements. This
the leave would cause an employer FII::ILA ;ff31f5~ The genera{ belief is notice must:

“substantial and grievous economic | that the information employees re-

injury.” This ”subgstantial and griev- | ceive does not adequately explain > State whether an employee

is eligible for an FMLA
leave or not. If the
employee is eligible, the
notice must state the
amount of FMLA leave time
remaining in that 12 month

ous economic injury” provision | their FMLA rights.
means an employer can perma-
nently replace a key employee dur- The proposed requlations include
ing an FMLA leave and the employer | these required notices:

does not have to reinstate the em-

p}oyee if the cost would be prohibi- * General notice: Every em- period. If the employee is
tive. ployer‘ must post a notice in a not eligible for an FMLA

) . conspicuous place where leave, the notice must give
The employer is not obligated ‘to employees congregate, the specific reason the
Festore employment or benefits informing employegs of their employee does not qualify.
if an employee EMLA rights. The
obtains an FMLA e poster and the text > Include the following
leave fraudu- must be large points:
lently. enough to be ¢ Leave is designated as

easily read and FMLA leave and will be

The FMLA prohib- contain fully counted against the
its employees legible text. 12-week entitlement.

from waiving
their rights un-
der this statute.
The initial requ-
lations were not

Failure to post the
notice may result
in a fine. Covered
employers must
post the notice,

+ Employees must submit
a Serious Health
Condition Certification.
The notice must also
specify the deadline

clear on whether even if no employ- for submitting the
the waiver right ees are eligible for e s
. . . certification and
applied to an upcoming leave or a FMLA protected leave at their explain the conse-
leave that has already occurred. The location. The recommended s
. . . quences for failing to
new requlations confirm employers wording of the poster has been submit it
cannot induce employees to waive modified. The proposed ’
their FMLA rights to an upcoming wording can be found in ¢ The employer’s right to
leave. However, employers can Appendix C of the proposed substitute paid leave,
settle FMLA violations after the regulations. If a significant whether the employer
leave without DOL approval. The number of employees cannot is going to require the
new regulations permit employees read English, the poster must substitution and any
to waive any hypothetical FMLA vio- be written in the employees’ additional require-
lations in settlement agreements native language. ments the employee
without DOL or court approval. needs to meet in order
to substitute paid
leave.

Continued on Page 9
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¢ Any requirement for
the employee to
continue paying for
group health coverage
and the options for
employees to pay their
contributions to
continue group health
coverage - this
information must
include the conse-
quences if an employee
fails to make a
payment on time.

¢ Any fitness for duty
requirements the
employee must meet
to be restored to the
position after return-
ing to work. The
employer can provide
a list of the employee’s
essential functions.

¢ Whether the employee
is considered a “key
employee” and how
that may affect job
restoration.

¢ The employee’s
potential responsibil-
ity to pay the full
amount of health plan
premiums if the
employee fails to
return from an FMLA
leave.

The notice may include
additional information,
such as whether periodic
status reports will be
required while the em-
ployee is on leave. The
employer must provide this
specific notice no less than
once during a six-month
period when the employee
notifies the employer that
he or she needs an FMLA
leave (typically for
intermittent leaves).
Employers must respond to
employees’ questions
during an FMLA leave.

The new regulations offer a
prototype of the eligibility
notice in Appendix D of the
proposed regulations.

Designation notice: Employers
need to notify employees
whether the leave qualifies as
an FMLA leave. If an employee
needs to submit the serious
health certification first, the
employer would issue the
designation notice after
receiving
the certifi-
cation and
deciding
the em-
ployee is
entitled to
the leave.
The
employer is
required to
notify the
employee whether the leave
will be FMLA protected within
5 business days of the deci-
sion. In addition, this notice
must state specifically how
much time will be counted
toward the leave based on the
certification. In the case of an
intermittent leave, where the
specific time frame cannot be
determined, the employer
must issue the designation
notice every 30 days so the
employee is very aware of the
time the employer is counting
toward the FMLA leave. This
notice must be in writing, but
the guidance does not stipu-
late the form. If an employee
is substituting paid leave or
taking intermittent leave, the
designation notice could be a
note on the employee’s pay
stub. A sample designation
notice is provided in Appendix
E of the proposed regulations.

Failure to provide any notice
the FMLA requires may be
considered interference with,
restraint or denial of
employee’s FMLA rights. An
employer may be held liable
for compensation and benefit
loss sustained because of the
violation. The employee may
seek equitable relief for any
loss associated with the
violation including reinstate-
ment, lost promo-
tional opportuni-
ties and any harm
suffered.

The employer is re-
sponsible to desig-
nate leave, paid or
unpaid, as qualified
for FMLA. The em-
ployer determines
whether a leave is protected by FMLA
based on the information the em-
ployee provides.

The employee also has responsibili-
ties under the FMLA. An employee
is required to notify the employer
of the need for an FMLA leave. The
employee is still not required to re-
quest an FMLA leave directly; how-
ever, the employer may ask ques-
tions about the reason for the leave
to determine whether the FMLA ap-
plies. The employee must give the
employer 30 days’ notice of a re-
quest for leave when leave is fore-
seeable. If the leave is not foresee-
able, the employee must give no-
tice as soon as practicable.

Continued on Page 10
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Serious Health Condition
Certification

An employer may require an em-
ployee to prove a requested leave is
for a serious medical condition. Em-
ployers have frequently struggled
with the serious health condition
certification. The recommended
form, in the minds of many, was un-
clear and lacked the specific infor-
mation employers needed to make
that decision.

The DOL has reformatted its optional
form (WH 380, as revised) in response
to the feedback it received. The new,
revised form is
in Appendix B of
the proposed
regulations. The
employer can
use this DOL
form or a simi-
lar form to de-
cide whether a
serious health
condition exists.

If employers do
not use the DOL form, they must take
care that the form they do use does
not ask for more information than
the DOL allows.

The employer must give employees
15 calendar days to have their
health care providers complete the
form. Under the new requlations, a
physician’s assistant is now consid-
ered a health care provider. More-
over, the employer is entitled to a
complete form. If an employee sub-
mits an incomplete serious health
condition certification, the em-
ployer needs to point out the defi-
ciencies and give the employee an
additional 7 days to complete the
certification. If an employee fails
to submit a complete serious health
care certification, an employer can
delay or deny the FMLA leave.

The new requlations allow employ-
ers to contact physicians directly
to clarify the details of authentic-
ity of a serious health condition cer-
tification. Employers can now also
specifically explain the employee’s
key job functions and ask the pro-
vider to detail how the serious health
condition affects the employee’s
ability to do the work.

Under the new regulations, an em-
ployer can require an employee to
sign a HIPAA authorization. This
authorization allows the employer
to ask the provider about informa-
tion listed on the
serious health
questionnaire. If
an employee does
not sign this au-
| thorization, the
employer can de-
cline the request
for an FMLA leave.

Employers can
still request a second or even third
opinion if needed. They can tem-
porarily approve the FMLA while
they seek a second or third opin-
ion. The new regulations will allow
an employer to use a health care
provider that they use for other pur-
poses in a second opinion situation
only if the employer is located in a
rural area where there is limited ac-
cess to health care providers in a
particular specialty.

Despite many comments from em-
ployers arguing about the imprac-
ticalities of accepting medical cer-
tifications from physicians in for-
eign countries, the new requlations
make no change in this area. Em-
ployees can still use a foreign medi-
cal provider to certify a serious
health condition. If the employee
is temporarily abroad, the employer
can request second and third opin-
ions. However, this is a difficult
process when the employee is lo-
cated in another country.

The process for recertifying a seri-
ous health condition remains largely
unchanged. The employer cannot
request a recertification of a seri-
ous health condition during the ini-
tial timeframe noted on the serious
health certification. Once the ini-
tial timeframe elapses, the employer
can request a recertification every
30 days. The employer can request
a recertification more frequently if
the employee requests an extension
of the leave or circumstances relat-
ing to the health condition have
changed significantly.

Employers may find these examples
helpful:

e An employee is approved for a
four-week FMLA leave for knee
surgery and rehabilitation. In
the third week, the employee
shows up to play short stop
for the company’s softball
team. This action would allow
an employer to question the
validity of the initial certifica-
tion and request a recertifica-
tion.

e An employee suffers from
migraines and has a serious
health condition certification
that indicates the typical
duration of a migraine episode
is 2 days. The employee takes
intermittent leave throughout
the year. Upon examining the
situation, the employer finds
the employee’s typical leave
was 4 days for a migraine and
typically encompassed a
weekend. This discrepancy can
warrant the employer to ask
for a recertification.

Some of the clarifications of the se-
rious health condition certification
will help employers decide whether
a leave should qualify for the FMLA.

Continued on Page 11




Extended Coverage for
Military Personnel

The proposed regulations do not yet
adopt the recent changes made by
the National Defense Authorization
Act of 2008. The changes made to
the FMLA by the National Defense
in Authorization Act are discussed
in our Special Alert at http://www.
mcgrawwentworth.com/Special_
Alert/2008/Special_Alert_
Issue_1.pdf. The preamble states
that only the extension of the FMLA
leave rights to 26 weeks to care for
an injured service member is cur-
rently in effect.

The new leave granted for employ-
ees called to active duty will not
go into effect until the DOL defines
“qualifying exigencies” and other
key provisions related to these
leaves. The preamble goes into sig-
nificant discussion of the feedback
the DOL is looking for before issu-
ing regulations addressing these
expanded FMLA rights. The DOL is
looking for comments especially in
the following areas:

e Does each covered service
member have only one next of
kin eligible for FMLA leave to
provide care for a serious
illness or injury? If so, how
does that affect the person
entitled to provide this care?
What if your employee is the
next of kin but not eligible
for FMLA; should another
relative be allowed to take the
leave and care for the service
member?

e Should the definition of child
be broadened for the military
leave provisions to encompass
adult children capable of
caring for an injured parent?

e Should qualifying exigencies
be limited to urgent or one-
time situations arising from
deployment as opposed to
routine everyday military
needs?

e Should employees be limited
to taking only one 26-week
leave to care for an injured
service person in their life-
time? What if a mother has a
son injured one year that
needs
care for
26
weeks
and has
another
son
injured
2 years
later
and
needs care as well? Should
that mother be allowed two 26
week periods?

e How should the special rules
that apply to public schools be
amended to account for the
new military leave expansion?

e How should “next of kin” be
defined and determined?

The preamble will give your orga-
nization a good sense as to the is-
sues the DOL wants to settle in the
next round of guidance. That quid-
ance should put more meat on the
bones so employers can understand
the scope of the military expansions
for the FMLA.
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Concluding Thoughts

The new regulations fall short in
many areas for employers. How-
ever, it is a good idea to read through
the preamble of these proposed
regulations; it will certainly pro-
vide a sense for how all parties in-
volved view the Family and Medical
Leave Act.

Employers can act on this new guid-
ance in good faith, even though
technically it is not
yet effective, or your
organization can
hold off until the DOL
comment period
closes and it issues
new final regula-
tions. At any rate,
the clarifications in
these proposed regu-
lations will help em-
ployers resolve some of the issues
they are struggling with as they ad-
minister FMLA today.

If you have any questions regard-
ing these new proposed regulations,
please contact your McGraw
Wentworth Account Manager. MW




Volume Eleven, Issue Three March 2008, Page 12

McGraw Wentworth Team

ACCOUNT DIRECTORS ASSISTANT PLAN ANALYST MANAGER

PRINCIPAL PLAN ANALYST

SR. PLAN ANALYSTS

PLAN ANALYSTS

DIRECTOR OF RESEARCH

MANAGER, CLIENT SERVICES

ASSISTANT MANAGER, CLIENT SERVICES

SR. ACCOUNT MANAGERS
DIRECTOR OF INFORMATION TECHNOLOGY

SYSTEMS SUPPORT SPECIALIST

HUMAN RESOURCE DIRECTOR

ACCOUNT MANAGERS
ADMINISTRATIVE SUPPORT

MARKETING MANAGER

MARKETING DEPARTMENT

CONTROLLER

Copyright McGraw Wentworth, Inc. Our publications are written and produced by McGraw Wentworth staff
and are intended to inform our clients and friends on general information relating to employee benefit plans
and related topics. They are based on general information at the time they are prepared. They should not be
relied upon to provide either legal or tax advice. Before making a decision on whether or not to implement or
participate in implementing any welfare, pension benefit, or other program, employers and others must con-
sult with their benefits, tax and/or legal advisor for advice that is appropriate to their specific circumstances.
This information cannot be used by any taxpayer to avoid tax penalties.

McGraw Wentworth, Inc.

3331 West Big Beaver Road, Suite 200 250 Monroe Ave. NW, Suite 400
Troy, Ml 48084 Grand Rapids, Ml 49503
Telephone: 248-822-8000 Fax:248-822-4131 Telephone: 616-717-5647 Fax:248-822-1278
www.mecgrawwentworth.com www.mcgrawwentworth.com




